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United States Court of Appeals for the 
District of Columbia 


A District Court of the United States for the 

District of Columbia 

Law No. 88242 

Catherine Pessagno, Plaintiff 

Euclid Investment Company, Inc., a Corporation, 

Defendant 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Declaration 

Filed November 17 1936 

In the District Court of the United States for the District 

of Columbia 

Law No. 88242 

Catherine Pessagno, Relay, Maryland, Plaintiff 

vs. 

Euclid Investment Company, Inc., a Corporation, 100 Car- 
roll Street, Trenton, New Jersey 

Serve: 

Boss & Phelps, Agents 1417 K Street, N. W., Washington, 

D. C., Defendant 

Now comes Catherine Pessagno by and through her at¬ 
torneys, Salvatore E. Leonardo and J. Harry Welch, and 
sues the defendant, Euclid Investment Company, a corpo- 
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ration, for that heretofore to-wit on the third day of Feb¬ 
ruary, 1936, and for a long time prior thereto, the defen¬ 
dant, a corporation, was doing business in the City of 
Washington, District of Columbia, and was owner of an 
apartment house, known as 1616 16th Street, Northwest, 
which apartment was under the exclusive control, 

2 management, and care of the defendant and was as 
such, through their rental agents leased in the usual 

course of business to various tenants among whom was a 
sister of the plaintiff. 

That it thereupon became and was the duty of the said 
defendant, Euclid Investment Company, Incorporated, a 
corporation, to provide and maintain suitable entries, 
steps, and passageways for entrance into the said premises 
and exits therefrom; and to keep said entrances, steps and 
exit in a safe, proper, and passable condition and free from 
foreign materials or substances and clear of snow, sleet, 
and or rain, so that the plaintiff and or others lawfully 
passing to and from the said premises might have safe, 
secure, and properly maintained passageway thereto and 
therefrom. 

But notwithstanding its duties in the premises, the de¬ 
fendant did carelessly, negligently, and voluntarily fail to 
and neglect to keep its said entry-way, steps, and walks into 
the said apartment entrance free and clear of accumulated 
ice, sleet and snow, and did carelessly and negligently and 
recklessly fail to provide a safe means of entrance or exit 
from the said premises in that they failed to remove ice, 
sleet, and snow; they failed to take usual and proper steps 
to alleviate a dangerous condition caused by ice, sleet, and 
snow, after they had been notified and were fully aware of 
the existence of a dangerous condition then and there exist¬ 
ing on the said walkway, steps, and entry-way; and known 
by them to have existed for a long time to-wit eight hours; 
as a result of which the plaintiff while leaving the said 
building through the said entry, steps, and walkways, 
which were the usual and only means provided for her exit 
from the said building, was caused to slip and fall as a re¬ 
sult of which she suffered an intercapsular fracture of her 
right femur, as a result of which, she was confined to the 
hospital for a long period of time and to remain in a plaster 
cast for a period of more than twelve weeks; and to lose 
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time from her employment for a period of more than ten 
months, and to remain unemployed until November first, 
1936, at a salary loss of one thousand one hundred and fifty 
dollars ($1150.00); as a result of which she suffered nerv¬ 
ous shock, pain, loss of appetite, weight, and ability to 
sleep and suffered severe mental depression; and she will 
continue to suffer for a long time to come and be 

3 unable to regain her former occupation; and as a re¬ 
sult of which her right leg will be permanently 

shorter than her left leg; and was forced to incur and ob¬ 
ligate herself to large sums for medical treatments and 
hospital care; to-wit three hundred dollars ($300.00) and 
eight hundred forty-six dollars ninety cents ($846.90) as 
well as nurses’ care at; to-wit five hundred thirty-five dol¬ 
lars and fifty cents ($535.50) and special maid services at; 
to-wit a cost of one hundred nineteen dollars ($119.00); 
which expenses will continue for a long time to come, all of 
which were brought about without neglect, fault, or failure 
on the part of the plaintiff, but wholly and solely as a direct 
result of the neglect, failure, and carelessness, of the de¬ 
fendant as recited above, after they had been given specific 
notice of the dangerous conditions then and there existing. 

Wherefore, the plaintiff sues the defendant and claims 
damages in the sum of fifty thousand dollars ($50,000.00) 
besides the cost of this suit. 

SALVATORE E LEONARDO 

J HARRY WELCH 
Attorneys for the Plaintiff 

4 Plea 

Filed December 8, 1936 

• * • * 

For a Plea to the Declaration filed herein the defendant 
admits that it was the owner of the apartment house re¬ 
ferred to in the Declaration; and that the same was under 
its exclusive control and management, and was, through its 
rental agents, leased to various tenants; it is informed that 
plaintiff fell when leaving the entrance to said apartment 
house, either on the walkway for pedestrians or driveway 
for vehicles on the date alleged in the Declaration; denies 
all the other allegations of said Declaration except those as 
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to the injuries and financial losses suffered and sustained 
by the plaintiff as to which it has no knowledge or informa¬ 
tion sufficient to form a belief. 

HENRY I. QUINN 
Attorney for Defendant. 

Joinder of Issue 

Filed February 5, 1937 

# * # * 

Comes now the plaintiff Catherine Pessagno, through 
her Attorneys, Salvatore E. Leonardo and J. Harry Welch, 
and joins issue on the Plea of the defendant. 

SALVATORE E LEONARDO 

J HARRY WELCH 

: Attorneys for Plaintiff 

5 Demand for Jury Trial 

Filed October 4 1938 

* * * • 

Comes now the plaintiff in the above-entitled cause, by 
her attorneys, Salvatore E. Leonardo and J. Harry Welch, 
Sand demands a jury trial of all of the issues in the above- 
entitled cause under the provisions of Rule 38 (b) of the 
Rules of Civil Procedure of the District Courts of the 
United States. 

SALVATORE E LEONARDO 
Attorney for the Plaintiff 

J HARRY WELCH 

! Attorney for the Plaintiff 


Memorandum 

NOVEMBER 15-1938. 

i Verdict in favor of plaintiff in the amount of two thou¬ 
sand nine hundred dollars ($2900.00). 
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Motion to Set Aside Verdict and Judgment in Favor of 
Plaintiff and for Judgment Entered in Favor of De¬ 
fendant, or a New Trial Granted 

Filed November 16 1938 

# # * # 

Now comes the defendant, by its attorney, and moves the 
Court to set aside the verdict and judgment in favor of the 
plaintiff heretofore returned and entered herein, and to 
enter judgment in its favor in accordance with its motion 
for a directed verdict, or in the alternative to grant it a new 
trial. The grounds in support of this motion are as fol¬ 
lows : 

1. The motion for a directed verdict in favor of defen¬ 

dant should have been granted, because, as argued 
6 in support of said motion, all the testimony in the 
case taken in the light most favorable to the plain¬ 
tiff did not establish any liability on the part of the defen¬ 
dant. The law’ is w T ell established in this and other juris¬ 
dictions that there w r as no duty on the part of the defendant 
to clean off snow’ and ice, and the uncontradicted evidence 
in this case showed that notwithstanding the fact that it 
was under no obligation to do anything with reference to 
the snow and ice it nevertheless did w’hat it could to relieve 
conditions. 

2. The verdict in this case was contrary to the evidence 
and the law. 

3. It is apparent from the verdict of the jury that it was 
swayed purely by sympathy for the plaintiff and ignored 
the evidence in the case. 

HENRY I. QUINN 
Attorney for Defendant. 


Memorandum 

NOVEMBER 21-1938. 

Objection to motion to set aside verdict and judgment or 
new trial granted—filed. 
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Memorandum of Court 

Filed January 18 1939 
# * # # 

Plaintiff sues to recover damages for injury sustained 
from a fall on the pavement of the driveway connecting the 
front of apartment house 1616 16th Street, X. IV. with the 
driveway of 16th Street. The defendant is charged with 
negligence in failing to exercise proper care to keep 

7 the pavement in reasonably safe condition for the 
use of tenants and their guests. 

The accident occurred February 3, 1936 about 9:0() P. M. 
Plaintiff had been visiting her sister’s apartment and was 
passing from the front door of the apartment building to 
a taxicab standing on the pavement of the driveway when 
she slipped and fell. The pavement was then ice-covered 
and ice was continuing to form. The evidence shows that 
from 7:00 A. M. until after midnight, snow, sleet, and rain 
fell continuously in freezing temperature (20 to 25 de¬ 
grees). Pavements, which had been slippery from early 
forenoon, became completely coated with ice in the late af¬ 
ternoon and from that time on were increasingly danger¬ 
ous. 

' At the close of all the evidence, defendant’s motion for a 
directed verdict was denied and a verdict returned for 
plaintiff subject, under the new Federal Rule 50, to the 
opinion of the court. 

Defendant now moves to set aside this verdict, or in the 
alternative for judgment in its favor as upon a directed 
i verdict, on the ground that under the circumstances there 
was no duty on the defendant to keep the driveway free of 
ice and hence no negligence on its part to which the fall 
and injury of the plaintiff can be attributed in law. 

The precise question presented does not appear to have 
been considered by our Court of Appeals. It was held, 
however, in NorviUe v. Hub Furniture Co., 59 App. D. C. 
29, 30; 32 F. (2d) 420, that the owner or occupant of prop¬ 
erty owes no duty to pedestrians to keep the sidewalk in 
front of it free from ice and snow coming thereon from 
natural causes; nor does a storekeeper owe any greater 
duty in this respect to customers leaving his store 
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8 than he owes to ordinary pedestrians. The Norville 
case is followed in Hecht Co. v. Hohensee, 65 App. 
D. C. 328; 83 F. (2d) 585. These cases arose from acci¬ 
dents on sidewalks and not on passageways from sidewalks 
to buildings. The defendant contends, however, the same 
rule should apply in this case because of the analogy be¬ 
tween such passageway and a sidewalk,—i. e. a paved pas¬ 
sageway from the sidewalk to the front of a building, like 
an addition widening a sidewalk to provide convenient ac¬ 
cess to a building, partakes of the nature of the sidewalk 
and for practical purposes should be governed by the same 
rule. And it has been observed that the dutv of a landlord 
with respect to ice forming from natural causes in yards 
or passageways in common use by tenants would not be 
greater than the obligation of the municipality relating to 
ice which forms on sidewalks. Dwyer v. Woollard, 205 
App. Div. (N. Y.) 546. 

"While there is conflict among the decisions, the weight 
of authority is said to support the rule of no liability on 
the part of an apartment house owner for accumulations 
of ice on approaches to the building due entirely to natural 
causes. 36 C. »J. 219, 220; Note 25 A. L. R. 1301. The con¬ 
flicting views are illustrated in such cases as Woods v. 


Naumkeag Steam Cotton Co 134 Mass, 357; 45 Am. Rep. 
344, and Bell v. Siegel , 242 Mass. 380; 136 N. E. 109; 25 
A. L. R. 1261, on one side, and Reardon v. Shim elm an, 102 
Conn. 383; 128 Atl. 705, on the other. 

In the present case, however, the happening of the ac¬ 
cident while the storm was in progress and at its height, 
would seem to be a material factor distinguishing this case 
from those relied on by the plaintiff. Very few cases pre¬ 
senting this factor have been cited or found, but the opin¬ 
ion of Judge Peckham in Kelly v. Manhattan Ry. Co., 
9 112 N. Y. 443, presents a complete and satisfactory 

discussion. In that case the plaintiff’s intestate fell 
and was injured in descending a stairway of a railway sta¬ 


tion about 5:30 A.M. There had been a storm of sleet and 
snow commencing about midnight and continuing until 
about 3:30 A. M. Motion for nonsuit was denied by the 
lower court and the jury charged that if they came to the 
conclusion that the steps were slippery at the time and that 
in the exercise of the highest degree of human care and 
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foresight means might have been taken to prevent their 
being so, and, if by reason of the slipperiness the deceased 
fell, defendant was chargeable with negligence. The Court 
of Appeals, reversing the judgment, held that the defen¬ 
dant was required to use only ordinary care in view of the 
dangers to be apprehended; that it could not be properly 
charged with negligence for failure to remove the ice or to 
throw ashes, sawdust or something of that character on the 
steps during the storm or between the time of its stopping 
and the happening of the accident; and that the motion 
for non suit should have been granted. It was considered 
that the presence of snow or ice on the exposed place was 
the “accident of an hour”, unavoidable by ordinary dili¬ 
gence in the presence of the storm, and a matter open and 
obvious to all alike. 

This decision in the Kelly case was followed in Bressler 
v. Rule Realty Co., 219 App. Div. (X. Y.) 529; affirmed, 248 
X. Y. 619. There, as here, the plaintiff slipped and fell on 
an approach or passageway while snow was still falling and 
ice forming in freezing temperature. It was held that the 
apartment house owner was not negligent in failing to keep 
the ice removed as it formed, or to cover it with ashes, 
sawdust, or sand, and the judgment recovered by the 
plaintiff below was reversed. The verdict and 
10 judgment recovered by the plaintiff below was re¬ 
versed. 

i The verdict and judgment for plaintiff are set aside and 
judgment will be entered for the defendant as upon a 
verdict directed in its favor. 

JOSEPH W. COX 
Justice 

January 16, 1939. 


Order 

Filed May 10, 1939 

* m m * 

i Upon consideration of the motion of the defendant to set 
aside the verdict for judgment for the plaintiff and for 
judgment in its favor as upon a verdict directed, it is this 
9th day of May, 1939, 
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ORDERED, that the verdict and judgment for the 
plaintiff herein be and the same are hereby set aside and 
judgment is entered for the defendant as upon a verdict 
directed in its favor, nunc pro tunc, as of Jan. 18, 1939. 

JOSEPH W. COX 

Justice 

J. HARRY WELCH 

SALVATORE E LEONARDO 
Attorneys for Plaintiff. 

HENRY I. QUINN 
Attorney for Defendant. 


11 Notice of Appeal 

Filed January 23 1939 

* * * # 

Notice is hereby given this 20th day of January 1939, 
that Catherine Pessagno, Plaintiff hereby appeals to the 
United States Court of Appeals for the District of Colum¬ 
bia from the final judgment of this Court entered in this 
action on the 18th day of January, 1939, in favor of Euclid 
Investment Co., Inc., a Corporation defendant against said 
Catherine Pessagno, Pltf. 

SALVATORE E. LEONARDO and 

J HARRY WELCH 
Attorneys for Catherine Pes¬ 
sagno, Pltf. 

Memorandum 

JANUARY 23-1939. 

Bond on Appeal $250.00—filed. 

12 . Assignment of Errors 

Filed February 9, 1939 

# # * # 

Comes now the plaintiff, Catherine Pessagno, and as¬ 
signs for revew on appeal errors committed by the Trial 
Justice as follows: 
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(1) . The Court erred in ruling and instructing the Jury 
ito the effect that the law of the District of Columbia was, 
and is, in cases of this type (where a person is lawfully 
upon the premises as an invitee or licensee of an apartment 
owner who has reserved that portion of the premises to his 
own control and maintenance) is owed no duty by the 
owner, other than a similiar duty to that which a store 
operator owes to a pedestrian on a public municipal side¬ 
walk. 

(2) . The Court erred in granting defendant’s motion to 
set aside verdict and judgment in favor of plaintiff and in 
awarding judgment entered in favor of the defendant. 

(3) . The Court erred in granting judgment in favor of 
defendant and entering verdict thereon. 

! (4). The Court erred in not granting a new trial as re¬ 

quested by the defendant. 

(5). The Court erred in repeating its entire instruction 
to the Jury upon the Jury’s requesting information upon 
one point only, which error was prejudicial to the plain¬ 
tiff’s ease 

SALVATORE E LEONARDO: 
J HARRY WELCH 

, Attorneys for Plaintiff 


13 Order Extending Time Within Which to File Tran¬ 
script of Testimony and Record on Appeal in the 
United States Court of Appeals for the District of 
Columbia. 

! Filed April 24, 1939 

* * * 

Upon motion made by attorneys for plaintiff, concurred 
in by attorney for defendant, it appearing to the Court that 
the time for filing of the Record and the agreed statement 
of Testimony in this case in the United States Court of 
Appeals for the District of Columbia will expire on April 
24, 1939, and that the same should be extended, it is by the 
Court; 

ORDERED, ADJUDGED AND DECREED, that the 
time for filing the Transcript of Testimony and Record on 
Appeal in the United States Court of Appeals for the Dis- 
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trict of Columbia, be and is hereby extended to and includ¬ 
ing Monday, May 8, 1939. 

JOSEPH W. COX 
Justice 

April 24 1939 


14 Statement of Testimony. 

Filed May 6 1939 

.* * ♦ 

Be it remembered that this case came on for trial before 
Mr. Justice Cox and the jury on November 15, 1938, and 
was thereafter further proceeded with, and the following 
proceedings were had: 

The plaintiff, to maintain the issues upon her part joined, 
offered evidence of various witnesses, including the plain¬ 
tiff, tending to prove that the plaintiff, Catherine Pessagno, 
came to Washington from the City of Baltimore on the 
afternoon of the 3rd. of February, 1936. That, at that 
time, her sister, Amelia Briscoe, was living at an apartment 
house known as 1616 16th Street, N. W., which apartment 
house was owned and operated, and under the exclusive 
control and management of the defendant (this being ad¬ 
mitted in the plea). That she went to the Hamilton Hotel, 
where she engaged a room for the purpose of dressing be¬ 
fore going to an entertainment that evening which was to 
be held at the Mayflower Hotel, the party being given by 
a society to which her father had been elected president 
and was to be feted that night. 

That when she came to Washington it was a miserable, 
stormy, sleety day; raining drizzly rain, and misty prac¬ 
tically all afternoon, being so cold that the rain and mist 
froze rapidly as it fell. That the streets were very slip¬ 
pery and that walking or riding was hazardous. 

That about 8:00 or 8:30 P. M., she came out of the hotel 
to take a taxi to go to 1616 16th Street, to join the other 
members of her family. S he was dressed in eve_- 

15 ning clothe s and wore evening slippers, without rub ¬ 
b ers!— ThaTit was very slippery and icy, and it was 

still raining and the rain was freezing as it fell; and that 
she had gathered her skirts about her and walked carefully 
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to the cab across the walk which had been sanded or cov- 
ereawftii ashes and that she observed that sanding or 
spreading of ashes had been done in many places on the 
st reet. 

That she was driven to 1616 16th Street, where a circular 
driveway reached the entrance to the apartment house door, 
said driveway being in the shape of a half-moon, and that 
a walk from the door to the sidewalk merged and became 
part of the drive in its center. That she alighted from the 
cab and proceeded upstairs to joint her family. 

That about 9:00 P. M., or a little thereafter, the family, 
together, started for the Mayflower Hotel having first called 
a cab. That one of the members of the family referred to 
the slipperiness of the walkway in front of the apartment 
las they were preparing to leave, and that some discussion 
was had of the weather as they left the sister’s apartment. 
The cab was waiting and the father, an elderly gentleman, 
and a close friend, who was almost a member of the family, 
got into the cab first, and the plaintiff with the sister were 
just behind, and she grasped an iron bar or support to 
the awning which was over the doorway, to help her be¬ 
cause of the slippery condition, and that while holding on 
to the pipe with her right hand and walking extremely 
careful and as she placed one foot forward from the walk 
to the driveway, both feet slipped out from under her, 
that she fell and was seriously injured, that she and her 
sister went back to the apartment, that her father and 
friend went to the hotel. It was still raining and freezing 
as they left the apartment house. 

V* That she observed that the step and driveway had not 
\ been sanded nor had ashes been spread thereon and that 
| she was exercising extreme care because of these 

| 16 conditions. Pier words being she was “picking” 
her steps. 

The doctor was called, she was removed to the hospital, 
was found to have a broken hip medically referred to as 
intercapsular fracture of the right femur. She confined 
to the hospital in a plaster cast for more than Twelve (12) 
weeks, was unemployed for a period of more than Ten (10) 
months at a salary loss of One Thousand One Hundred 
Fifty Dollars, ($1150.00), hospital expenses of Eight Hun¬ 
dred P’orty-Six Dollars and Ninety Cents, ($846.90), medi- 
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cal treatment at Three Hundred Dollars, ($300.00), nurses 
services at One Hundred Nineteen Dollars, ($119.00) to¬ 
gether with miscellaneous expenses amounting to a total 
of Two Thousand Nine Hundred Dollars, ($2900.00), that 
she still had pain, and a definite shortening cf her leg caus¬ 
ing a decided limp in her walk which is a permanent con¬ 
dition. 

Whereupon to further sustain the issues on her part 
joined, the plaintiff presented Dr. Warren Sager, her physi¬ 
cian to testify that she suffered an inter-capsular of her right 
femur, was hospitalized for many weeks, had a definite 
shortening of the leg, approximately 3/4 of an inch which 
was a permanent condition, that she was s kepti cal to t em- 
perature changes, and that she ’tl&d"‘a permanent injury. 
Thai his* Tull'Tor services was Three Hundred Dollars, 
($300.00), and that she still needed light and massage treat¬ 
ments to relieve the tenseness of the muscle from which 
she still suffered. (Court was adjourned for a Ten (10) 
minute period, while the doctor examined the patient and 
confirmed his statement, he having not seen her for some 
time). Plaintiff then presented her sister, Amelia Briscoe, 
who was the tenant of the apartment house at 1616 16th 
Street, whom she had gone to visit and meet the other mem¬ 
bers of her family. Amelia Briscoe, testified that on the 
morning of the day in question, that she and her sister 
Violet Pessagno, who was staying with her at that time, 
left the apartment house to go to their employment at 
about 8:00 or 8:15 A. M., that it was cold and stormy, 
17 that as she entered the foyer of the apartment, a 
woman tenant came in, in an excited manner caus¬ 
ing them to stop because her manner indicated that she 
might have addressed them, that this lady in a very excited 
and loud tones advised the telephone operator in the lobby 
that unless something was done about the slippery condi¬ 
tion at the doorway, that some one would fall and injure 
themselves, and suggested that it be immediately called to 
the attention of the resident manager, which the telephone 
operator advised she would do and see that something was 
immediately done to correct the situation. 

That when they returned in the evening about 6 or 6:30 
P. M., the walk and doorway were still very slippery and 
they observed that nothing had been put on the walk or 
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doorway to alleviate the slippery condition, there being no 
evidence of any dirt, sand or ashes; it was still raining and 
freezing as it fell; that she was with the plaintiff as they 
came out of the apartment house to take the cab, and she 
observed the plaintiff walking carefully and saw her grasp 
the iron bar which supported an awning and then stepped 
ahead to get into the cab, but upon hearing a thud, turned 
and saw her sister on the ground: it was still raining and 
freezing as it fell. She assisted her in the building up to 
the apartment and then corroborated the testimony about 
calling an ambulance, going to the hospital and other facts 
surrounding the suffering and the length of time involved. 

'Whereupon, the plaintiff to sustain the issue joined on 
her part, called forth on her behalf, her sister, Violet Pes- 
sagno, who testified that she was with Amelia Briscoe on 
the morning in question, saw and heard the things related 
by Amelia Briscoe and corroborated her in every detail. 
She too, stated that she had returned to the apartment that 
evening and nothing had been placed on the walk or door¬ 
way, and she observed no indication whatever that dirt, 
sand or ashes had been spread on the premises; it 
18 was raining when she returned home and when she 
left the apartment of her sister at the time of the 
accident, the rain was freezing as it feel. 

Whereupon, to further sustain the joined issue on her 
part, the plaintiff called Eleanor Jeffries, a friend who had 
gotten into the cab with her father on the evening in ques¬ 
tion. She testified that when she entered into the apart¬ 
ment. she observed no evidence of any dirt, sand or ashes, 
and that when she left the building because of the slippery 
condition, she was particularly careful to assist the father, 
who was an clderlv gentleman, and that it was extremelv 
slippery and that nothing had been done to alleviate the 
condition, that she saw the plaintiff on the ground, then 
returned to the apartment with the sister; it was still rain¬ 
ing and freezing as it fell. She corroborated the facts 
about the time lost from work, etc. Whereupon, doctors’ 
bills, medical bills, hospital bills, nurses’ expenses, loss of 
service, and other miscellaneous expenses totalling to Two 
Thousand Nine Hundred Dollars, ($2900.00) were intro¬ 
duced in evidence. 
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Whereupon, counsel for defendant moved for directed 
verdict, which after argument was denied with a reserva¬ 
tion by the Court to take the matter up when defendant’s 
case had been completed. 

Whereupon, the defendant, in support of its position in 
the case, called as a witness, a lady who was a resident 
manager of the apartment, who testified that on the morn¬ 
ing in question it was very stormy, wet and icy, and that 
on three (3) occasions during the day, the first at about 
11:00 o’clock, the second about 3:00 P. M., and again 
about 5:00 P. M., that she instructed the janitor to distri¬ 
bute sand around the doorway and walkway into the apart¬ 
ment and that on one occasion she went to the door to see 
that it had been done and on another occasion looked out 
of the office window and saw the janitor distributing the 
sand. On each occasion he used fine white sand, the 
19 same kind that is used in large ornamental con¬ 
tainers inside the door of hotels in which cigarettes 
and ashes are disposed of, which she stated she bought at 
a department store at the price of One Dollar ($1.00) per 
bag. She further testified that no one called to her atten¬ 
tion any alleged dangerous condition early in the morning 
and that she was not in any way advised that an accident 
would happen if sand was not distributed, because it was 
done as a routine matter whenever necessary. She said 
she was not advised of any dangerous condition being ex¬ 
istent on that morning; that it was raining and freezing 
during entire day. 

Whereupon, to further sustain its position, the defendant 
called the janitor of the apartment, a colored gentleman, 
who stated that he had distributed sand at the doorwav 
and entrance-walkw r ay on four occasions on the day in ques¬ 
tion. The first time being about 6:30 to 7:00 in the morning 
and the other occasions being about 10:00, 3:00 and 5:00 to 
5:30 P. M., that the distributions of the sand was an opera¬ 
tion which took about one-half hour. That he had been 
advised to make this distribution by the resident manager. 
That he was positive he had distributed the sand on four 
occasions, and not on three occasions. The rain froze over 
the sand as he applied it; that he made an effort to chip 
away or remove the ice, but he was unable to do so as the 
rain froze as it fell. 
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Whereupon, the resident manager was recalled to the 
stand and asked about the fourth distribution of sand 
early in the morning, to which she replied that she had no 
recollection, but that it was always distributed whenever 
needed. 

Whereupon, the defendant closed its case and renewed 
its motion for a directed verdict which, after hearing was 
denied for reservation under the new Federal Rules for 
Civil Proceedings. 

Whereupon, the matter was given to the Jury after being 
instructed by the Court, at about 3:45 P. M., and 
20 after considering the case for nearly three-quarters 
of an hour, requested certain instructions from the 
Court, and sent out a pencil memorandum asking the Court 
the specific question, ‘‘After we allow for the actual dam¬ 
ages, do we then consider anything further?” This note 
was taken by the Marshal, and plaintiff’s and defendant’s 
attorneys to the Court, in chamber. Whereupon, the Court 
stated that it would answer that question with the one 
word, “Yes,” to which defendant’s attorney objected and 
it was concluded that the Court would reconvene and an¬ 
swer the question in the Court room. 

Whereupon, Court reconvened, the Jury came in, and 
the Court stated that it had received their request for fur¬ 
ther instruction, read, the same, and then proceeded to re¬ 
charge the Jury, practically as the entire original charge. 

Whereupon, a member of the Jury arose, was given per¬ 
mission to ask a question and requested information as to 
whether, if a finding was made for the plaintiff, this was 
the type of case in which punitive damages should be 
awarded. In response to which the Court advised that no 
punitive damages were asked for or could be given in this 
case. Whereupon, the Jury retired, and after about fif¬ 
teen (15) minutes consideration returned with the verdict 
in the sum of Two Thousand Nine Hundred Dollars, 
($2900.00) in behalf of the plaintiff. 

Whereupon, on the following morning, November 16, 
1938, defendant moved the Court to set aside verdict and 
judgment in favor of the plaintiff and for judgment en¬ 
tered in favor of the defendant or a new trial granted. 
This motion was answered and objected to and a hearing 
had and the Court through Mr. Justice Cox, on January 
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18,1939, returned a memorandum opinion setting aside ver¬ 
dict for the plaintiff and entering verdict for defendant. 
Whereupon, appeal was noted in open Court, undertaking 
filed, and appeal perfected. 

The foregoing resume of testimony is a concise 

21 and comprehensive recital of the testimony adduced 
at the trial on behalf of both the plaintiff and de¬ 
fendant, and the same is agreed to as a comprehensive 
and complete condensation of the testimony by the attor¬ 
neys for both the plaintiff and defendant, as indicated by 
their signature appearing hereon. 

J. HARRY WELCH 
SALVATORE E. LEONARDO 
Attorneys for Plaintiff 

HENRY I. QUINN 
Attorney for Defendant 

22 Order Extending Time Within Which to File Tran¬ 
script of Testimony and Record on Appeal in the 

United States Court of Appeals for the District of 
Columbia. 

Filed May 8, 1939 

* m « 

Upon motion made by attorneys for plaintiff, concurred 
in by attorney for defendant, it appearing to the Court that 
the time for filing of the Record and the agreed statement 
of Testimony in this case in the United States Court of 
Appeals for the District of Columbia will expire on March 
8, 1939, and that the same should be extended, it is by the 
Court; 

ORDERED, ADJUDGED and DECREED, that the time 
for filing the Transcript of Testimony and Record on Ap¬ 
peal in the United States Court of Appeals for the Dis¬ 
trict of Columbia, be and is hereby extended to and in¬ 
cluding Monday, May 15,1939. 

JOSEPH W. COX 
Justice 
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23 Designation of Record . 

Filed May 6 1939 

* • 

To the Clerk: 

Please prepare Transcript of Record in above-entitled 
case, on appeal to the United States Court of Appeals for 
the District of Columbia to include the following: 

1. Declaration in one count, Filed November 17, 1936. 

2. Plea of Defendant, Filed December 8, 1936. 

3. Joinder of Issue, Filed February 5, 1937. 

4. Demand for July Trial, Filed October 4, 1938. 

5. Memorandum of Verdict entered in behalf of plaintiff 
on November 16, 1938. 

6. Motion to set aside verdict and judgment in favor of 
plaintiff and for judgment entered in favor of defendant 
or a new trial granted, filed November 16, 1938. 

7. Memorandum of objection to set aside verdict and 
judgment in favor of plaintiff and for judgment entered 
i-i favor of defendant, or a new trial granted, November 
30, 1938. 

8. Memorandum of January 18, 1939. Opinion of Mr. 
Justice Cox setting aside verdict for plaintiff and entering 
verdict for defendant. 

9. Memorandum showing noting of Appeal in open Court, 
filing of undertaking and perfecting of Appeal. 

10. Assignment of Error. 

11. Bill of Exceptions. 

12. This Designation. 

j 13. Order extending time for filing statement of testi¬ 
mony and record on appeal, in the United States Court of 
Appeals for the District of Columbia, to and including 
May 8, 1939. 

SALVATORE E. LEONARDO 
J. HARRY WELCH 
Attorneys for Plaintiff 
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24 District Court of the United States 

For the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of 
the United States for the District of Columbia, hereby 
certify the foregoing pages numbered from 1 to 23, both 
inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 88242 
at Law, wherein Catherine Pessagno is Plaintiff and Euclid 
Investment Company, Inc., a corporation, is Defendant, as 
the same remains upon the files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 11th day of May, *1939. 

CHARLES E. STEWART, 
(Seal) Clerk , 

By CHAS. B. COFLIN, 
Assistant Clerk. 

Endorsed on Cover: No. 7401 Catherine Pessagno, 
Appellant vs. Euclid Investment Company, etc. United 
States Court of Appeals for the District of Columbia Filed 
May 12 1939 Joseph W. Stewart, Clerk. 
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FOR THE DISTRICT OF COLUMBIA. 

April Term, 1939. 

No. 7401. 

Catherine Pessagno, Appellant, 

v. 

Euclid Investment Company, Inc., a Corporation, 

Appellee. 

BRIEF FOR APPELLANT. 

I. QUESTION OF LAW INVOLVED. 

The question involved here is whether the owner 
and operator of an apartment house, wherein indivi¬ 
dual apartments are leased to various persons, the 
owner and operator retaining to himself control, care 
and maintenance and private steps and walkway, per¬ 
mitting entrance to and exit from the building, owes 


o 
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any greater duty in keeping the said steps and private 
walkways free from accumulations of ice and snow 
forming thereon from natural causes, than does a 
store keeper to a customer or member of the public 
merely a pedestrian passing by the store on a public 
municipally maintained sidewalk over which the store 
keeper exercises no control. 

H. THE FACTS. 

The facts in this case are substantially as follows: 
The defendant below, Euclid Investment Company, 
Inc., a corporation, was the owner and operator of an 
apartment house known as 1616 16th St., N. W., in 
the City of Washington, which was under its exclu¬ 
sive control, management and care; it had exclusive 
control, management and care of the entrance, steps 
and private walkway leading to the entrance; that 
through its rental agents it leased apartments in the 
usual course of business; one of the tenants was a 
sister of the plaintiff below; at the time of the hap¬ 
pening complained of, the plaintiff was an invitee of 
the sister and had a legal and lawful right upon the 
premises. On February 3, 1936, plaintiff below went 
to the apartment house, entering over the main pri¬ 
vate walkway provided, the same being under the ex¬ 
clusive care and control of the defendant below; it had 
been drizzling rain and freezing throughout the day 
(plaintiff having gone there about eight to eight-thirty 
o’clock in the evening and was in the act of leaving 
with her family at nine o’clock P. M., or a little there¬ 
after, when the incident occurred), and the evidence 
shows that the precipitation and accumulation of ice 
and/or sleet during the twenty-four hour period was 
approximately one-half inch, this being the official 
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weather report. In leaving the apartment and pass¬ 
ing over the walkway and step under the private care 
and control of the defendant below, while using due 
care for her safety under the circumstances, the plain¬ 
tiff, because of the slippery condition permitted to 
exist by the defendant which had been specifically 
called to their attention as dangerous early in the 
morning, was caused to fall and receive serious in¬ 
jury; at about nine o’clock in the morning of the day 
in question two of the plaintiff’s sisters in leaving the 
apartment house overheard a complaint being made 
in the foyer to the telephone operator, an employee of 
the defendant, who was on duty continually, concern¬ 
ing the dangerous condition of the walkway (R. p. 13) 
and this was corroborated by the testimony of the sec¬ 
ond sister, (R. p. 14). Further facts necessary for 
the consideration of the court need not be reiterated 
here as they are set forth in detail on page eleven (11) 
to seventeen (17), inclusive, of the Record. 

m. ASSIGNMENT OF ERRORS. 

The Assignment of Errors in this case, in order to 
be easily available, are herewith presented exactly as 
they appear in the Transcript of Record on page ten 
(10) thereof: 

(1). The Court erred in ruling and instructing the 
Jury to the effect that the law of the District of Col¬ 
umbia was, and is, in cases of this type (where a per¬ 
son is lawfully upon the premises as an invitee or 
licensee of an apartment owner who has reserved 
that portion of the premises to his own control and 
maintenance) is owed no duty by the owmer, other than 
a similar duty to that which a store operator o'Wes to 
a pedestrian on a public municipal sidewalk. 
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(2) . The Court erred in granting defendant’s mo¬ 
tion to set aside verdict and judgment in favor of 
plaintiff and in awarding judgment entered in favor 
of the defendant. 

(3) . The Court erred in granting judgment in favor 
of defendant and entering verdict thereon. 

(4) . The Court erred in not granting a new trial as 
requested by the defendant. 

(5) . The Court erred in repeating its entire instruc¬ 
tion to the Jury upon the Jury’s requesting informa¬ 
tion upon one point only, which error was prejudicial 
to the plaintiff’s case. 

IV. LAW AND ARGUMENT. 

(1). The Court Erred in Ruling and Instructing the 
Jury to the Effect That the Law of the District 
of Columbia was, and is, in Cases of This Type 
(Where a Person is Lawfully Upon the Premises as 
an Invitee or Licensee of an Apartment Owner 
Who Has Reserved That Portion of the Premises 
to His Own Control and Maintenance), is Owed no 
Duty by the Owner, Other Than a Similar Duty 
to That Which a Store Operator Owes to a Pedes¬ 
trian on a Public Municipal Sidewalk. 

This case presents a question unique in the con¬ 
sideration given by this Court to snow and ice cases, 
in that, the law in this jurisdiction on such matters is 
considered as settled by virtue of the decisions of this 
Court in Norville v. Hub Furniture Co., 59 App., D. 

, C., 29; 32 F. (2d) 420, and Hecht Co. v. Hohensee, 65 
App., D. C., 328; 83 F. (2d), 585, although both these 
cases deal exclusively with a public sidewalk adjacent 
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to retail stores, the sidewalk being entirely under the 
control, maintenance and care of the municipality. It 
is worthy of note that in the opinion of Mr. Justice 
Cox of the District Court for the District of Columbia, 
in the case at Bar, that he referred to these two cases 
(R. pp. 6 and 7). These two cases arose from accidents 
on public sidewalks under the control, care and main¬ 
tenance of the municipality and not on passageways, 
walkways, or entrance walks under complete control, 
care and maintenance of an apartment owner, who had 
leased the apartment and reserved the care of such 
walks to himself. 

In the opinion of the Justice of the lower court (R. 
p. 7), reference is made to the contention of the de¬ 
fendant below, that the rule laid down in these two 
cases should apply here because of the analogy be¬ 
tween such passageway and a public sidewalk. We 
can see no analogy between the duty of an owner of 
private property who has reserved the control of that 
property and the maintenance of it partially for his 
own benefit, as well as for the benefit of those who 
rent from him, and the duty of a store keeper toward 
the general public, be they customers or otherwise, in 
connection with care to be given a public municipally 
owned sidewalk. 

But even if the situations were somewhat analogous 
they could not be said to be sufficiently alike to call 
for the application of a rule of law which governs mu¬ 
nicipally controlled sidewalks to that part of a land¬ 
lord’s private property over which he retains exclu¬ 
sive control. 

“Where the control of the entire structure has 
not passed into the tenant’s hands but the land¬ 
lord retains exclusive control of part of the build- 
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ing for the common use of the tenants, the law 
places on the landlord an implied duty to use rea¬ 
sonable care to keep the parts retained under his 
control in a reasonably safe condition.” Ward- 
man v. Hanlon , 52 App., 14; 280 Fed. 988. 

It may be proper at this point to refer to the fact 
that in cases such as the one at issue here, where there 
is a dispute as to whether reasonable care was taken 
by the owner, that it has been repeatedly held that 
where facts are disputed or inferences therefrom are 
reasonably disputable, the question is one of fact for 
the Jury. (Sprigg vs. Herbee , 90 Colo. 134; 6 Pac. 
(2d), 930). (This was the case of a tenant of an 
apartment house, who was injured going out of one 
of two doors provided for entrance or exit, who 
slipped and fell on the ice and sustained serious in¬ 
jury.) 

The defendant below, as evidenced bv the testimony 
of its resident manager to the effect that care was 
taken by the spreading of sand on the icy premises 
(R. p. 15) had a broader conception of its duty in the 
premises than that expressed in many cases cited by 
the defendant which held that the duty to make gen¬ 
eral repairs over that part of the premises retained 
under the exclusive control of the owner, did not ex¬ 
tend to danger resulting from an accumulation of ice. 
That it failed in the exercise of its duty (recognized as 
indicated in testimony referred to) presents another 
question. To agree with the defendant on this point 
of its liability would place thousands of city residents 
in jeopardy and would be inimical to modern urban 
life. (See Albert v. Wachsman, et al , 169 N. Y. S., 
138.) Here also it was held that in an action by an 
occupant of rooms in a tenant house, for injuries 
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claimed to result from slipping upon ice formed on the 
stoop of the premises, that the question, whether the 
proprietor of the tenant house exercised due care in 
keeping the stoop in a reasonably safe condition, was, 
under the evidence, a question of fact for the Jury. 

In the case of Reardon vs. Shimelman, 128 Atl., 705, 
it was held that an accumulation of ice and snow on a 
common approach to a tenament house may impose 
on the landlord liability for injuries to those lawfully 
upon the premises, when he knew, or in the exercise of 
reasonable oversight, ought to have known of the 
existence of a dangerous condition, and failed to ex¬ 
ercise reasonable care to provide against injury by 
reason of it. In this case the plaintiff had called upon 
one of the tenants for the purpose of getting some 
plates which she had left when attending a party at 
the tenant’s apartment sometime before. The walk¬ 
way, for considerable space, was covered with ice and 
frozen snow and was in a slippery condition and no 
ashes had been distributed. Other facts indicated it 
had been there for some days and the woman in charge 
of the premises passed close by the spot in question in 
going to and from her own apartment. The plaintiff, 
because of the dangerous condition, was “picking her 
steps.” (It is worthy of note that in the case at Bar, 
the plaintiff testified “she grasped an iron bar or sup¬ 
port to the awning which was over the doorway, to 
help her because of the slippery condition, and that 
while holding on to the pipe with her right hand and 
walking extremely careful and as she placed one foot 
forward from the walk to the driveway, * * 

(R. p. 12)). The Court here stated that where a 
landlord reserved control of common approaches to 
himself, he is obligated to use reasonable care to keep 
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such approach reasonably safe for the tenants and 
that this obligation extends to all those who have law¬ 
ful occasion to visit the tenants. The basis of the lia¬ 
bility of the landlord to those visiting the premises 
does not rest upon an express or implied invitation 
from one of the tenants, though no doubt that could 
be found in this particular case, but upon the broad 
principal that “where the privilege of a user exists 
for the common interest and mutual advantage of both 
parties, it will be held to be a case of invitation; but if 
it exists for the mere pleasure and benefit of the party 
exercising the privilege, it will be held to be a case of 
licensee.” Pompio vs. New York, Neiv Haven and 
Hartford Railway Co., 66 Conn., 528; 34 Atl., 491. 
The defendant in this case contends, as did the defen¬ 
dant in Reardon vs. Skimelman now being discussed, 
that the apartment house owner owes no duty to re¬ 
move from the steps of the common approach ice 
and snowr which naturally accumulates thereon. While 
some cases have held as contended by the defendant, 
principally the case of Woods vs. Naumkeag Steam 
Cotton Co., 134 Mass., 354; 45 Am. Rep. 344, yet it was 
stated in Reardon vs. Skimelman that, 

“This course of reasoning is, however, utterly 
demolished by that of Loomis, J., in Cloughessey 
vs. Waterbary, 51 Conn., 405 and 50 Am. Rep. 38.” 

, The Court went on to say with respect to the duty to 
remove ice and snow that indeed the causes which 
are at work to produce it are no more natural causes 
than are those which more slowly bring about the 
decay of wmod or the rusting of iron. To set apart 
this particular source of danger is to create a distinc¬ 
tion without a sound difference. 1 Tiffany, Landlord 
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and Tenant, Page 633. See also Lindade vs. U. S. 
Rubber Co., et al, 128 Atl., 707, in which it was held 
that the sustaining of demurrer in an action against 
a landlord for injury by slipping on an accumulation 
of ice and snow was in error. 

The instruction given by the Court, to which objec¬ 
tion is made in the First Assignment of Error here, 
could lead to but one conclusion, and that one errone¬ 
ous, namely, that the owner of an apartment building 
need have no greater concern nor take any greater 
care for the safety of tenants or those lawfully upon 
private premises, than he would have to take for pe¬ 
destrians on a public sidewalk over which he had no 
control whatever. The futility of the reasoning of the 
lower court in the case at Bar, having in mind the 
landlord’s notice of the dangerous condition, is well 
expressed in the case of Massor vs. Yates, et ux, 3 
Pac., Rep. (2d), Series 784. This was an action in 
tort for personal injuries. The plaintiff was an 
elderly woman, a tenant in an apartment house owned 
and operated by the defendant. She was severely in¬ 
jured by a fall on steps covered with snow and ice, 
which steps were used by various tenants as a common 
entrance. She obtained a verdict, and judgment was 
had in the sum of $2500.00. The defendant appealed. 
After referring to the case of Reardon vs. Shimelman, 
supra, which stated that it was wholly unable to justify 
the Massachusetts rule, the Court went further and 
referred to the criticism of the Massachusetts rule in 
the well reasoned case of United Shoe Machine Corpo¬ 
ration vs. Paine (C. C. A.) 26, Fed. (2d), 594; 58 A. L. 
R., 1398. Here (Massor vs. Yates ) the landlord had 
notice of a dangerous condition of a passageway re¬ 
served by him for the use and benefit of the tenants 
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and the Court stated that it was his duty to exercise 
reasonable diligence to protect them from such danger. 
Said the Court: 

“We think the better rule to be that a land¬ 
lord, who knows, or ought to know, of a danger¬ 
ous condition of a common passageway, caused by 
the accumulation of snow or ice, is bound to ex¬ 
ercise reasonable diligence to remove the danger. 
We see no sound reasons to restrict the duty of 
the landlord to the maintenance of the passage¬ 
way to the suitable repair of structural defects. 
Citing Reardon vs. Shimelman, supra , United 
Shoe Machine Corporation vs. Paine ; La Plante 
vs. La Zear , 31 Ind., App., 433 ; 68 N. E., 312; 
Gobrecht vs. Beckwith , 82 N. H., 415; 52 A. L. R., 
858. 

The Court went on to say, as we contend here, that 
the question of contributory negligence is one of fact 
for the determination of the Jury and if the plaintiff 
knew that the steps were in a dangerous and slippery 
iCondition it was, of course incumbent upon her to ex¬ 
ercise a high degree of care, “but we cannot says as a 
matter of law, that she failed to use that degree of 
icare which an ordinarily prudent person would have 
exercised under similar circumstances.’’ See also 
Roman vs. King, 289 Mo., 641; 25 A. L. R., 1263. 

In the United Shoe Machine Corporation vs. Paine 
case the following language appears: 

‘ ‘ The duty of the landlord being to exercise rea¬ 
sonable care to prevent the occurrence of defec¬ 
tive or dangerous conditions in the common ap¬ 
proaches, the fact that a particular danger arose 
from the fall of snow or the freezing of ice can 
afford no ground of distinction. Indeed, the 
i causes which are at work to produce it are no 
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more natural causes than are those which, more 
slowly, bring about the decay of wood or the 
rusting of iron. To set apart this particular 
source of danger is to create a distinction without 
a sound difference.” 

“We think the correct rule applicable to this 
situation was stated by Chief Justice Bigelow in 
the case of Sweeny v. Old Colony <& N. R. Co. 10 
Allen, 368, 373, 374, 87 Am. Dec. 644, where, after 
stating the duty of a keeper of a shop or store, 
or of a keeper of an inn or other place of public 
resort, to provide means of safe ingress and 
egress to and from his premises for those having 
occasion to enter thereon, and his liability for 
injury which may happen by reason of any ‘neg¬ 
ligence in the mode of constructing or managing 
the place of entrance and exit,’ he says: 

“The general rule or principle applicable to 
this class of cases is, that an owner or occupant 
(one in possession and control) is bound to keep 
his premises in a safe and suitable condition for 
those who come upon and pass over them, using 
due care, if he has held out any invitation, . . . . 
either express or implied, by which they have 
been led to enter thereon .... The gist of the 
liability consists in the fact that the person in¬ 
jured did not act merely for his own convenience 
and pleasure, .... but that he entered the prem¬ 
ises because he was led to believe that they were 
intended to be used by visitors or passengers, and 
that such use was not only acquiesced in by the 
owner or person in possession and control of the 
premises, but that it was in accordance with the 
intention and design with which the way or place 
was adapted and prepared or allowed to be so 
used. The true distinction is this: A mere pas¬ 
sive acquiescense by an owner or occupier in a 
certain use of his land by others involves no lia¬ 
bility; but if he directly or by implication induces 
persons to enter on and pass over his premises, he 
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thereby assumes an obligation that they are in a 
safe condition suitable for such use.” 

“This statement of the law has been approved 
and applied by the Supreme Court of New Hamp¬ 
shire in the case of Hobbs vs. George W. Blanch¬ 
ard <& Sons Co. 75 N. H. 73, at page 80,18 L. R. A. 
(N. S.) 939, 70 Atl. 1082.” 

The appellant here testified (R. p. 12) that she ob¬ 
served that the step and driveway had not been sanded 
nor had ashes been spread thereon and that she was 
exercising extreme care, because of these conditions. 
Her words being, she was “picking” her steps. (R. p. 
12) Consequently, in view of the whole situation, 
having in mind the testimony to the effect that the 
apartment house representative had been notified of a 
dangerous condition in the approach to the building, 
the evidence on the part of the plaintiff herself and 
others as appears in the Record that sand or ashes 
had not been spread, a weather report to the effect that 
, the accumulation of ice and snow was one-half inch in 
amount and that the plaintiff was being careful, pre¬ 
sented a question of fact for the Jury and clearly 
precluded the Court from disturbing the verdict of 
the Jury. 

In the decision of the trial justice, he refers to the 
fact that in the case of Dwyer vs. Woollard , 205 App. 
Div. (N. Y.), 546, (R. page 7), it was observed that 
the duty of a landlord with respect to ice forming from 
natural causes in yards or passageways in common 
use by tenants would not be greater than the obliga¬ 
tion of the municipality relating to ice which forms 
on sidewalks. The facts in that case are not at all sim¬ 
ilar to the case at Bar and the reference by the Court 
there to the duty of the landlord being no greater than 
the obligation of a municipality was certainly no more 
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than obiter dictum as the question presented in no 
way concerned a municipality or its control or mainte¬ 
nance of a public walkway. The case is determined 
upon the ground that the ice was formed from water 
which was discharged from a leader pipe in the back 
yard and since it appeared that the pipe was on the 
house at the time the tenant took possession and, 
therefore, if it constituted a defect, it was an obvious 
one, which the tenant will be deemed to have accepted 
and, therefore, the Court stated that she could not 
then complain. Therefore, it seems clear that where 
the question of a municipal sidewalk or a duty of a 
municipality was not involved, that the case presents 
no authority for the ruling deduced therefrom by the 
lower Court. 

The fact that the storm was still in progress would 
in no way have lessened the duty of the landlord, but 
on the contrary it would be notice of a dangerous con¬ 
dition and this added to the notice already received 
specifically, as appears in the Record at pages 13 and 
14, would increase, rather than diminish, the duty of 
the landlord. 

While it is true that the defendant below offered tes¬ 
timony that they had done certain things to alleviate 
the condition complained of, namely, to spread white 
sand thereon, yet it must be obvious from the testi- 
* monv taken as a whole, particularly, the fact that the 
precipitation was only one-half inch for a twenty-four 
hour period, that what they claimed to have done w r as 
not reasonable care under the circumstances, and in 
any event, presented a question for the Jury as to 
whether, if they believed it had been done, it was rea¬ 
sonable care. The case having gone to the Jury on 
these points and the Jury having determined that it 
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was not reasonable care and finding in favor of the 
plaintiff, it certainly was error on the part of the 
Court to set aside such finding. 

i One of the latest cases on the subject reported at 
200 Atl., page 642, is a Pennsylvania case, decided, 
June 30, 1938, namely, Goodman vs. Corn Exchange 
National Bank and Trust Co., et al, in -which the Court 
held that the questions whether a reasonable time 
had been afforded the defendants for removal of the 
ice from the steps and whether there was contributory 
negligence on the part of the plaintiff, were questions 
of fact for the Jury alone to decide, and while in that 
case the verdict of the Jury was for the defendant, 
the Court stated that the questions presented were 
questions for the Jury and having been decided by 
the Jury they saw no reason to disturb the verdict of 
the Jury. (Italics ours) 

While it is true that there is a division of thought in 
the cases found on this point, it is, we believe worthy 
of note that in those states, namely, Connecticut, New 
Hampshire and Oregon, in which the hazard of collec¬ 
tion of ice and snow is more prevalent, the rules laid 
down are in favor of the contention of the appellant 
here. The single exception is the ruling as set forth 
in Massachusetts, which the Connecticut Courts state 
thev find no reason or basis for, and it is likewise crit- 
icized in the Oregon case of Massor vs. Yates, supra, 
and the Newr Hampshire case of United Shoe Machine 
Corporation vs. Paine, supra. In these circumstances, 
it is respectfully urged that to permit the decision of 
the lower court in this case to stand would be a grave 
miscarriage of justice and would tend to establish a 
rule of law, whereby owners of premises who have re¬ 
served to themselves and to other tenants certain por- 
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tions thereof, to avoid a reasonable duty to invitees 
or licensees properly upon the premises and it would 
appear to be an unwarranted assertion to say that one 
who has property under his control for the mutual 
benefit of himself and lessee is under no more obliga¬ 
tion to care for that property than he would be to 
care for a public sidewalk upon which anyone would 
be permitted to travel even though it were adjacent 
to his premises. The rule which we contend for here 
is a flexible rule and does not make the landlord a 
guarantor of the safety of the tenant, but obliges him 
only to use that degree of care which an ordinarily 
prudent person, engaged in the operation of an apart¬ 
ment house would have exercised under similar cir¬ 
cumstances. The determination of the question of 
whether the apartment house owner did exercise such 
care is a question of fact for the Jury and once the 
Jury has decided the matter it should not be disturbed 
by the Court. Reference was made by the Justice 
below in his opinion (R. p. 7) to the opinion of Judge 
Peckham in Kelly vs. Manhattan Ry. Co., 112 N. Y. 
443, as a complete and satisfactory discussion of a 
case in which an accident happened while a storm was 
in progress and at its height. 

In that case which was decided in 1889, growing 
out of an accident which occurred in 1886, a storm 
arose sometime in the night, presumably around 
twelve o’clock, and continued until about three o’clock 
A. M. and the accident occurred in the very early 
morning between five and six o’clock. There was evi¬ 
dence that the plaintiff had spent most of the night in 
a saloon and a physician testified that delirium had 
set in soon after the accident, said to have been trau¬ 
matic delirium, which the physician said was indistin¬ 
guishable from delirium tremens and there was fur- 
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ther evidence on the part of the defendant, tending to 
show that the deceased, before the accident, had been 
! drinking very freely, and that the delirium from which 
he died was delirium tremens. Consequently, those 
very factors make the case entirely different from 
i the one at Bar for the reason that a person in the 
i condition that the plaintiff there was said to be in, 
could not have exercised reasonable care, and there 
would be no question for the Jury to consider in that 
regard. Further, the discussion with respect to sleet 
! and snow accumulating on premises, which the Court 
i referred to as “accident of an hour” had to do spe- 
i cificallv with snow or ice upon exposed places on mov¬ 
ing cars, the Court stating at page 451, of the opin¬ 
ion. 


“The presence of snow or ice upon exposed 
places on moving cars is the accident of the hour 
! and no ordinary diligence could, during the prev¬ 
alence of a storm, wholly remove its effects from 
the places exposed to its action, so as to prevent 
accident to heedless and inattentive travelers. A 
passenger on a railroad train has no right to as¬ 
sume that the effects of a continuous storm or 
snow, sleet, rain or hail, will be immediately and 
effectually removed from the exposed platform 
or car while making its passage between stations 
or the termini of its route, and it would be an 
obligation beyond a reasonable expectation of 
performance to require a railroad corporation to 
do so . 11 

The foregoing quotation indicates clearly that Mr. 
Justice Cox did not read the opinion of Judge Peck- 
ham in the light in which it must be considered, as the 
references to accumulations of snow or sleet on a 
moving train certainly could not be analogous to ac- 
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cumulations of sleet and snow at an apartment house 
doorway, throughout a full days’ period, where the 
dangerous condition had been called to the attention 
of the management of the apartment. 

We conclude therefore with respect to the first as¬ 
signment of Error that the instruction of the Court 
below was erroneous, was not the law T , and was ob¬ 
viously the position taken by the learned Judge as a 
basis for setting aside the verdict and judgment for 
the plaintiff, which is tantamount to saying that the 
questions presented in the case should not have been 
submitted to the Jury. We respectfully submit that 
under the facts presented in testimony and on the law 
of the case it is quite clear that there was nothing to 
be done in this case but to submit to the Jury for their 
determination the question of fact as to whether the 
defendants below took any steps to alleviate a danger¬ 
ous condition which had been called to their attention 
and of which they could not have been unaware, and 
if they took any steps, whether such steps were reason¬ 
able care under the circumstances. These matters are 
pure questions of fact and exclusively within the prov¬ 
ince of the Jury and the Jury’s determination thereof 
cannot properly be disturbed. 

Assignments 2, 3, and 4. 

Suffice it to say, with respect to Assignments of 
Error 2, 3, and 4, that if this Honorable Court agrees 
with our contention as set forth in the argument under 
Assignment No. 1, that it would follow that the court 
below was in error in granting defendant’s motion to 
set aside the verdict and judgment in favor of the 
plaintiff and in granting judgment in favor of the 
defendant and refusing to grant a new trial as re¬ 
quested by the defendant. 
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If there was any reason for reconsideration of this 
case on any premise whatsoever, it can safely be said 
that a new trial should have been granted, because 
of the inadequacy of the verdict, in behalf of the 
plaintiff and for no other reason, as the finding of the 
Jury was in the identical amount that the proof 
showed the expenses of the plaintiff below to have 
been. 

Assignment 5. 

The Court erred in repeating its entire instruction 
to the Jury upon the Jury’s requesting information 
upon one point only, which error was prejudicial to the 
plaintiff’s case. 

The situation which led up to the matter herein com¬ 
plained of is related in the Record at page 16 thereof, 
from which it will be seen that the Jury requested cer¬ 
tain instructions from the Court, having sent out a 
pencil memorandum, asking this question. 

“After we allow for the actual damages, do we 
then consider anything further?” 

A conference was then held in the chambers of the 
Justice and it was determined that the Court would 
answer the question propounded with the one word, 
“yes”, in writing on the paper which had been sent 
out by the Jury. The defendant’s attorney objected 
and the Court re-convened for the purpose of answer¬ 
ing the question propounded, in open court. 

Upon the Jury being brought in and a statement by 
the Court that a request for information had been re¬ 
ceived, in the form of a question, answer was not made 
by the Court to the question propounded, but the 
Court proceeded to reinstruct the Jury, which was 
uncalled for, unnecessary and entirely prejudicial to 
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the plaintiff below, for the reason that the entire in¬ 
struction of the Court was of such a tenor as to make 
it appear that the Court was of the opinion that the 
verdict should be for the defendant. The balance of 
the proceedings which took place is related in the Rec¬ 
ord at page 16. 

It is respectfully submitted that where a Jury finds 
itself in need of having an instruction explained, am¬ 
plified, or needs the help of the Court to determine a 
given question, that it is not only proper, but essential, 
that the Court should give to the Jury whatever 
proper assistance it may be entitled to. Therefore, 
in this case when the Jury asked a simple straightfor¬ 
ward question as to whether, after it had allowed ac¬ 
tual damages, it should consider anything further, it 
would have been proper for the Court to have stated 
that after actual damages were allowed if they had 
come to that conclusion, that it was proper, under the 
pleadings in this case and the testimony adduced, to 
go further and consider whether the plaintiff was en¬ 
titled to anything for pain and suffering, loss of in¬ 
ability to have social contacts, permanent injuries, etc. 

But this did not in any sense call for a complete re¬ 
cital of all instructions previously given by the Court 
and it is respectfully submitted that the opinion of the 
Court cannot help but permeate the minds of the Jury 
where, as here, the Court refused motion for directed 
verdict, with reservations under the new Federal 
Rules of Civil Procedure and then subsequently upset 
the Jury’s verdict. Such a repetition of instructions, 
we respectfully submit, could do nothing but harm to 
the case of the plaintiff below and is reversible error. 
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CONCLUSION. 

It is respectfully urged upon this Honorable Court 
that a perusal of the cases herein cited indicates 
clearly that there is a duty upon the owner and mana¬ 
ger of an apartment house over those premises re¬ 
served by the management to its exclusive control to 
use a reasonable degree of care and caution for the 
safety of those legally and lawfully, either as invitees 
or licencees, upon the premises. 

Under circumstances such as the facts here dis¬ 
closed, where there is testimony on behalf of the plain¬ 
tiff of a dangerous condition existing of which the de¬ 
fendant not only knew, through their own knowledge, 
but had had specifically called to their attention, 
coupled with testimony that no evidence of any care 
being taken to protect those having a right upon the 
premises, presents a pure question of fact for deter¬ 
mination by the Jury, in the light of the defendant’s 
testimony that certain steps w’ere taken, said to be rea¬ 
sonable care under the circumstances. This, coupled 
with the further question as to whether the steps 
taken, if the Jury believed they had been taken, was 
reasonable care under the circumstances, are ques¬ 
tions which of necessity must be submitted to the Jury 
for their determination. 

The Jury, having considered the matter and having 
found for the plaintiff, applying the facts in the case 
to the law’ given to them by the Court, brings about a 
situation which makes it impossible for the Court to 
upset the verdict or by so doing the Court is deter¬ 
mining questions of fact, which is without the prov¬ 
ince of the Court and needs no citation of authority. 

The Rules laid down by this Honorable Court in the 
cases of Norville vs. Hub Furniture Co. and Hecht Co. 
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vs. Hohensee, supra, applying to municipally con¬ 
trolled sidewalks, have no application as to the duty of 
an apartment house owner and cannot be said to he 
controlling under these circumstances. Accordingly, 
we respectfully submit that the judgment of the 
lower Court in setting aside the verdict and judgment 
in behalf of the plaintiff was in error and should not 
be upheld by this Honorable Court, but on the contrary 
should be set aside and a new trial granted. 

Respectfully submitted, 

J. Harry Welch, 

Salvatore E. Leonardo, 
Attorneys for Appellant, 
710 14th St., N. W., 
Washington, D. C. 








INDEX. 


Page 

1. Question of Law Involved . 1 

2. Statement of the Case. 2 

Argument: 

As Appellee’s Motion for a Directed Verdict 
Should Have Been Granted, it Was the 
Duty of the Trial Justice to Grant Its Mo¬ 


tion for Judgment . 2 

The Authorities . 4 

Cases on Appellant’s Brief. 7 

Conclusion. IS 


CASES CITED. 


Bell v. Siegel, 242 Mass. 380; 136 (X. E.) 109; 25 
A. L. R. 1261 . 


Bressler v. Rule Realtv Co., 219 App. Div. (X. V.) 

529, 248 (X. Y.) 619. 

District of Columbia v. Frazer, 21 Appeals, I). C. 

154, 158, 159 .. 

Dwyer v. Wool lard, 205 App. Div. (X. V.) 546.... 
Kelly v. Manhattan Railway Co., 112 X. V. 443.. 
United Shoe Machine Corporation v. Paine (C. C. 

A.) 26, Fed. (2d) 594: 58 A. L. R. 1398, 1404. 
Woods v. Xaumkeag Steam Cotton Co., 134 Mass. 
357; 45 Am. Rep. 344 . 


o 



o, t 

4 , 6 
4,.) 


i 

4 


COURT RULES AXI) ENCYCLOPEDIAS. 

Rule 50 of Federal Rules of Civil Procedure.... 

36 C. .T. 219-220 . 

Note 25 A. L. R. 1301. 


• ) 


4 

4 















IN THE 


tBmtefc States Court of Appeals 

FOE THE DISTRICT OF COLUMBIA. 
April Term, 1939. 


No. 7401. 
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v. 

Euclid Investment Company, Inc., A Corporation, 
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BRIEF FOR APPELLEE. 


1. QUESTION OF LAW INVOLVED. 

Appellant’s brief fails to correctly state the ques¬ 
tion of law involved. The question is not whether the 
owner of an apartment house is under a greater duty 
to keep steps and private walkways free from accumu¬ 
lation of ice forming from natural causes than is a 
storekeeper with reference to the same condition on a 
public sidewalk. 
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I The real question of law involved is, 

Does the relation of landlord and tenant or the 
ownership of property impose on the landlord or 
owner the duty to keep walkways approaching the 
entry to his premises free from ice and snow 
formed and forming thereon from continuing 
storm ? 

; 2. STATEMENT OF THE CASE. 

In correction of the case as stated by appellant under 
the heading “The Facts”, attention is called to the fact 
that there will be found in the record no admission by 
the appellee or any testimony to establish that the 
appellee had exclusive control of the private walkways 
leading to the entrance or that the walkway referred 
to was a private walkway. Appellant’s statement of 
the facts fails also to show that drizzling rain which 
had been falling and freezing throughout the day was 
still falling and freezing when the plaintiff entered the 
apartment house and when she left the same at the time 
of the accident. (R. 12,13,14.) With the exception of 
the inaccuracy and omission just mentioned the facts 
are stated correctly in appellant’s brief. 

ARGUMENT. 

As Appellee’s Motion for a Directed Verdict Should 
Have Been Granted, it Was the Duty of the Trial 
Justice to Grant Its Motion for Judgment. 

Appellant presents five assignments of error, but 
appellee submits that the 2nd, 3rd, and 4th, presenting 
the same question, are the only ones pertinent to this 
appeal. Assignments one and five refer to the instruc¬ 
tions given by the Court to the jury, and aside from 
the fact that the jury’s verdict favorable to the appel- 
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lant would show that the alleged error was not preju¬ 
dicial to her case, this Court’s attention is called to the 
fact that the record shows that the appellant made no 
objection to the instructions which are now claimed 
to be erroneous. 

The accident which resulted in injury to the appel¬ 
lant happened on February 3rd, 1936, about 9:— P. M. 
The uncontradicted evidence offered on behalf of the 
appellant showed that from seven o’clock A.M., on that 
date, until after midnight, snow, sleet and rain fell 
continuously in a freezing temperature, and the pave¬ 
ments, which had been slippery from early forenoon 
became completely covered with ice in the late after¬ 
noon, and from that time on were increasingly danger¬ 
ous, and that at the time appellant entered the apart¬ 
ment house of appellee rain was still falling and freez¬ 
ing as it fell, and that when she left the apartment 
house shortly thereafter and met with her accident, the 
same conditions existed. (R. 6,11,12, 13, 14.) At the 
close of all the evidence appellee moved for a directed 
verdict, its motion was denied, and the jury returned a 
verdict for the appellant. In appropriate time appel¬ 
lee moved the Court to set aside the verdict and grant 
a new trial, or enter judgment in its favor on the basis 
of its motion for a directed verdict under the provi¬ 
sions of Rule 50 of the Federal Rules of Civil Pro¬ 
cedure. The Court thereupon granted defendant’s mo¬ 
tion and ordered judgment in its favor. 

If on all the evidence, viewed in the light most favor¬ 
able to the appellant, appellee’s motion for a directed 
verdict should have been granted, then it was plainly 
the duty of the Court to grant its motion after verdict 
for judgment in its favor under Federal Rule 50. It 
is respectfully submitted that the record show’s that 
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there was no evidence of any negligence on the part of 
appellee which caused appellant’s injuries, and that 
appellee’s motion for a directed verdict should have 
been granted. To predicate negligence on the evidence 
offered in this case would be imposing upon property 
owners a burden which it would be physically impos¬ 
sible to discharge, and one which would make them 
the guarantors of the safety of every person who un¬ 
dertook to approach or leave their property during a 
raging storm. The law does not require the impossible. 
The distribution of ashes or cinders while rain or sleet 
is falling or freezing, would render a walk or passage¬ 
way more dangerous by creating an uneven slippery 
surface, and not remove the danger flowing from nat¬ 
ural causes. 

THE AUTHORITIES. 

Appellee contents itself with a very brief reference 
to the decided cases supporting its contention as to 
non-liability, most of which are found in the memo¬ 
randum of the trial Justice, which appears in the rec¬ 
ord. (R. 6, 7 and 8.) 

Tlie great weight of authority establishes the rule 
that there is no liability on the part of an apartment 
i house owner for accumulations of ice on the ap¬ 
proaches to the building which are due entirely to nat¬ 
ural causes. 

36 ('. J. 219-220. 

Note 25 A. L. R, 1301. 

Dn'ifrr v. Woollard, 205 App. Div. (X. Y.) 546. 

Bressler v. Rule Realty Co., 219 App. Div. (X. 
Y.) 529, 248 (X. Y.)' 619. 

Kelly v. Manhattan Railway Company, 112 X. Y. 
443. 

TrooJ.s- v. Xanmkeag Steam Cotton Co., 134 
Mass. 357: 45 Am. Rep. 344. 
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Bell v. Siegel, 242 Mass. 380; 136 (N. E.) 109; 

25 A. L. R. 1261. 

While there may be some apparent conflict in the 
authorities concerning conditions existing after a 
storm has abated, there is no conflict whatever when 
the storm which causes the accumulation of ice is still 
in progress. Thus in Kelly v. Manhattan Railway 
Company, 112 (N. Y.) 443, it was held that the defen¬ 
dant railway company could not be charged with neg¬ 
ligence for failure to remove ice from the stairway of 
a railway station, or to throw ashes or sawdust on the 
same during the storm. To the same effect is the deci¬ 
sion in Brcssler v. Rule Realty Company, supra, which 
dealt with the question of liability of an apartment 
house owner to a plaintiff who had slipped and fallen 
on an approach or passageway to an apartment while 
snow was still falling and ice forming in a freezing 
temperature. 

Although this Court has not directly passed upon 
the question of liability under a state of facts similar 
to that set forth in the record in this case, it has in- 
ferentiallv but clearly recognized and approved the 
doctrine for which appellee contends and which is rec¬ 
ognized in the cases herein cited. In the case of Dis¬ 
trict of Columbia v. Frazer, 21 Appeals, D. C., 154, 158, 
159, this Court, having under consideration a case 
where ice had formed on a sidewalk as the result of 
water flowing across the same from adjoining premises 
during freezing temperature, which ice was then cov¬ 
ered by a light snow' fall, said: 

“This evidence was submitted to the jury with 
a charge that correctly defined the law in respect 
of constructive notice to a municipal corporation 
of obstructions in its sidewalks. 
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The jury were, also, expressly charged that a 
mere slippery condition of the sidewalk, which 
might happen from frost or from the freezing of 
rain or melted snow, would not constitute an ac¬ 
tionable obstruction; but that the plaintiff could 
not recover unless they believed from the evidence 
that the ice had been solely caused by the How of 
water from the stable. 

The question for our determination, then, under 
the evidence and the charge of the Court, resolves 
itself into this: 

Is a municipal corporation legally responsible 
for injuries sustained by one who, while exercising 
ordinary care, slips upon a bed of ice, covering a 
part of a sidewalk, which was not the result of 
frost or the casual freezing of rain or melted snow, 
but of a flow of water from abutting premises, that 
in freezing weather regularly produced the same 
to an extent that rendered it a dangerous obstruc¬ 
tion to travel? * * * 

We have no doubt of this responsibility, for we 
can perceive no distinction, in principle, between 
the nature of this obstruction, under the limita¬ 
tions stated . and others for the negligent creation 
or sufferance of which liability has been univer¬ 
sally recognized.” (Italics ours.) 

It is apparent from the above quoted portion of the 
opinion of this Court that it recognized no liability 
when the condition complained of was the result of 
“frost or the casual freezing of rain or melted snow.” 
Although the above cited case dealt with the liability of 
a municipality, it certainly will not be contended that 
the degree of care to be exercised by a property owner 
with reference to roadways or walks leading to his 
property is greater than the obligation of a munieipal- 
itv with reference to its sidewalks. That such degree 
of care is not greater is held in Dwyer v. Woollard, 
supra. 
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CASES ON APPELLANT’S BRIEF. 

An examination of the cases on appellant’s brief will 
show that none of them are in point. The facts upon 
which the Court in those cases rendered its decision are 
entirely different from the facts in the instant case. 
None of the cases cited by counsel for appellant deal 
with a slippery condition of a walk or passageway due 
solely to an act of nature. The case of United Shoe 
Machine Corporation v. Paine (C. C. A.) 26, Fed. (2d) 
594; 58 A. L. R. 1398, cited and quoted extensively 
from in appellant’s brief, is illustrative, for the Court 
stated the facts of the case as follows: 

‘‘The plaintiff was employed as a bookkeeper by 
Kcnnett and worked in the office occupied by him. 
While leaving the building in the course of his 
employment on the morning of February 2, 1926, 
lie slipped on the top step and was injured. The 
plaintiff’s evidence tended to show r that ice had 
formed on that step from the drippings of the open 
gutter; that the steps had not been sanded; that 
it had snowed that morning, as well as the da> 
before; that the ice that had formed on the top 
step was concealed from view by a slight coating 
of snow; and that as the plaintiff stepped down on 
this step he slipped and fell, because of the ice 
under the snow.” 

It is apparent from the above statement of facts that 
the case presented was one similar in factual basis to 
District of Columbia v. Frazer, supra . Furthermore, 
the Court in its opinion, as this Court did in District of 
Columbia v. Frazer, supra, inferentially but clearly 
recognized and approved the doctrine that the landlord 
or owner w*as not responsible for a slippery condition 
caused by an act of nature, as in its opinion (58 A. L. 
R. 1404) that Court said: 
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“The discharge of the water upon the steps was 
not an act of nature, but due to the negligent inter¬ 
vention of the landlord in providing an inadequate 
ea vest rough or appliance to take care of the 
water.” 


CONCLUSION. 

The trial Justice should have granted appellee's na¬ 
tion for a directed verdict at the close of all the evi¬ 
dence and his action in ordering judgment in its favor 
on the basis of said motion was in accordance with law 
and should be affirmed. 

Respectfully submitted, 

Henry I. Quinn, 

Attorney for Appellee , 
637 Woodward Building, 
733-15th St., N. W., City. 






